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Thi s case is before the Court on an objectionto dischargefiled
by the plaintiffs. The follow ng facts have been agreed upon and
stipulated to by the parti es:

1. Prior to Novenber 1984, defendants, C. Ritchey Snm | ey and
Marie W Sm | ey, had resided at 912 I ndi an Springs Road, O Fall on,
Il1linois for approxinmately ten (10) years.

2. On Cctober 18, 1984 plaintiff, Bank of Belleville, filed suit



in the Circuit Court of St. Clair County, Illinois against
def endants in an attenpt to collect the principal sumof $350, 000
al l eged to be due said bank.

3. On Cctober 31, 1984 plaintiffs met with defendant, C. Ritchey
Sm | ey, and hi s counsel, Lawence Bol d (hereinafter "Bold"), to di scuss
a nunber of t hese obligations which had either matured, or whi ch woul d
mature i n the near future, and to di scuss | oans whi ch were i n default.

4. By Warranty Deed dated October 30, 1984 signed by both
def endants, defendant transferredtitle totheir residence at 912
| ndi an Springs Road, O Fallon, Illinois ("O Fallon residence") to Lynk,
I nc., a Kansas corporation, for no consideration; said deed was
recorded inthe St. Clair County Recorder's Office at 3:35 P.M on
Cct ober 31, 1984 in Book 2587 on Page 1671.

5. Lynk, I nc. was a corporati on owned by Lynn Kl ei n and R chard
Kl ei n, the daughter and son-i n-1awof defendants, and Bol d was t he
secretary of this corporation.

6. On Novenber 7, 1984 def endants, through their daughter and
attorney-in-fact, Lynn Kl ein, enteredinto acontract for the purchase
of real estate |l ocated at 19 LeMans Court, Prairie Vill age, Kansas
("Kansas residence") for a price of $380, 000.

7. By | etter dated Novenber 8, 1984 fromBol d, defendants
advi sed plaintiffs that they were working on a plan for repaynent to
plaintiffs, which plan was to be presented Novenmber 16, 1984.

8. The aforesaid | etter was acconpani ed by st at ement dat ed
Cct ober 31, 1984 regarding the assets and liabilities of defendants.

9. The af oresai d st at enent dat ed Cct ober 31, 1984 i ndi cat ed as



assets aone-third (1/3) interest inanote receivabl e fromYong B. and
Anne Kim worth $343, 000 and the O Fal | on resi dence, worth $275, 000,
and subject to a $52,000 nortgage.

10. By corporation quit clai mdeed Dat ed Novenber 9, 1984 from
Lynk, Inc., signed by Richard Klein as president and by Bold as
secretary, Lynk, Inc. transferredtitletothe O Fallon residence back
t o def endants for no consi deration; said deed was recorded inthe St.
Clair County, Illinois Recorder's Ofice on Novenber 13, 1984 i n Book
2588 on Page 1270.

11. On Novenber 9, 1984 Bol d contacted Citizens Bank & Trust
Conmpany of Shawnee, Kansas ("Citizens Bank"), of which Bold was
Chai rman of the Board of Directors, regarding the obtaining of a
$200, 000 |l oan to purchase a residence in Kansas City.

12. On Novenber 13, 1984 def endant s obt ai ned $151, 413. 98 from
I11ini Federal Savings & Loan Association ("Illini Federal") by
refinancing the exi sting nortgage ontheir O Fall on resi dence, which
had a pay-off bal ance of $52,296. 67, and by executing a newnortgage to
II'lini Federal on said residence in the amount of $210, 000, which
nort gage was recordedinthe St. Clair County, Illinois Recorder's
O fice on Novenber 13, 1984 in Book 2588 on Page 1272.

13. On Novenber 15, 1984 def endant s obt ai ned a $200, 000 | oan from
Citizens Bank by granting Citizens Bank a security interest in a
prom ssory note dated January 6, 1983 in the amount of $1, 050, 000
executed by Yong B. and Anne Kim ("Ki mnote").

14. On Novenber 15, 1984 def endant s cl osed on t he purchase of the

Kansas resi dence, paying the entire bal ance of the $380, 000 pur chase
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price with $151,413. 98 obtained fromlllini Federal, the $200, 000
obtained fromCiti zens Bank, and cash surrender proceeds fromalife
i nsurance policy; no part of the Kansas resi dence was used to secure
any obligation owed by defendants.

15. The aforesai d cl osi ng took pl ace i n Kansas, w t h def endant,
Marie Sml ey, present and defendant, C. Ritchey Sm | ey, absent.

16. On Novenber 16, 1984 defendant, C. Ritchey Sm | ey, and Bol d
again nmet with plaintiffs and submtted a witten proposal (the
"Novenber 16 proposal”™) for the liquidation of certain assets in
sati sfaction of the obligations due plaintiffs.

17. The Novenber 16 proposal statedthat defendants woul d sel |,
or borrowagainst, their one-third (1/3) interest inthe Kimnote and
pay one-half (1/2) of the anpunt received for the benefit of
plaintiffs.

18. The Novenber 16 proposal stated that:

M. and Ms. Smiley would like to
continue owning their hone. The hone issect
to a nortgage in the approxi mate anount of
$52, 000. 00.

19. At the Novenber 16, 1984 neeti ng, defendants, through Bol d,
agai n suggested t hat a bankruptcy m ght be fil ed by defendants if their
proposal was not accept ed.

20. At no time during the November 16, 1984 neeting did
def endant s di scl ose t hat t hey had purchased t he Kansas resi dence, nor
t hat they had executed a new $210, 000 nortgage on their O Fall on

resi dence.

21. Shortly after Novenber 16, 1984 defendants noved the



remai nder of their personal property fromO Fallon, IllinocistoPrairie
Vil l age, Kansas.

22. On Novenber 21, 1984 plaintiffs fil ed petitions agai nst
def endant s for i nvol untary bankruptcy, and orders for relief on said
petitions were entered January 15, 1985.

23. On February 1, 1985 defendants filed a schedule in the
bankrupt cy proceedi ngs wherei n they cl ai med as exenpt, under Kansas
l aw, the entire value of their Kansas residence, as well as all
househol d goods, fuel, food and cl ot hing i n def endants' possessi on and
$500 each in jewelry.

24. On Cctober 23, 1985 this Court rul ed t hat def endant s wer e not
entitledto clai mexenptions allowedinthe State of Kansas, but were
instead limted to exenptions allowed in the State of Illinois.

25. By order entered April 15, 1986, this Court approved the sal e
of the Kansas residence for the sumof $360,000 and the sal e of
def endant s’ non-exenpt personal property for the sum of $23, 000.

The Court makes the fol |l owi ng findings as to controverted facts:

1. At the Cctober 31, 1984 neeting, defendants, through Bol d,
proposed that plaintiffs enter i nto an agreenent w th def endant wher eby
plaintiffs woul dforbear frompursuing | egal action agai nst def endants
and plaintiffs would receive forty percent (40% of anounts due.

2. At the October 31, 1984 neeti ng, def endants, through Bol d,
st at ed t hat unl ess such an agreenent was reached, bankruptcy was a
possi bl e alternative, i nwhich case plaintiffs mght receiveless than
forty (40% of anounts due.

3. The Oct ober 31, 1984 statenent i ndi cat ed as an asset " Cash



Surrender Value of Life Insurance - $9,000.00." The actual cash
surrender value of the policy was $36, 000.

4. The def endants in providing plaintiffs withthe Cctober 31,
1984 st atenent i ntended t o conceal the $36,500 |ifeinsurance cash
surrender val ue.

5. At t he Novenber 16, 1984 neeti ng, defendants, through Bol d,
agai n suggest ed t hat a bankruptcy m ght be fil ed by defendantsif their
proposal was not accept ed.

6. Def endant, C. Ritchey Sm | ey, noved to t he Kansas resi dence
on Novenber 16, 1984 followi ng the meetingwith plaintiffs, which was
the first tinme this defendant personally sawt he resi dence whi ch he had
pur chased.

7. Marie W Smiley had little or no know edge of t he busi ness
af fai rs of her husband, C. Ritchey Sm | ey, and di d not knowof their
financial troubles until early October 1984 when runors began to
circul ate concerningthe Smley' s financial problens. It was at this
time that she engaged a real estate agent in Kansas to secure a
residence for the Smley's. She did not attend either the Cct ober 31st
or Novenber 16th meetings.

8. The Court finds, based upon the conviction of the def endant,
C. Ritchey Smley, for afelonywithinten (10) years, one invol vi ng
fraud and because of t he obvi ous i nconsi st enci es bet ween hi s t esti nony
and t hat of his wife, and after observi ng t he deneanor of the wi tness,
that his testinony lacks credibility.

9. The acts and conduct of the defendant, C. Ritchey Smley, as

set forth above were undertaken not for the purpose of noving his
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residence to Kansas but rather with the intent to preclude his

creditors fromreachi ng any assets which he owned.

DI SCUSSI ON

The plaintiff nust prove four el enents before a court wll deny
a debtor his right to discharge under 8727(a)(2)(A) of the Bankruptcy
Code, to-wit: (1) atransfer or renpoval of property has occurred, (2)
whi ch i nvol ves t he property of the debtor, (3) the transfer or renoval
occurred wi thin one year prior tothefiling of the petition, and (4)
t he debtor had, at thetine of transfer or renoval, intent to hinder,

del ay or defraud acreditor. 4Collier Bankruptcy Practice Quide, Ch.

75, 175.16 (1985); Inre Wl ner, 57 B.R 128 (N.D. Ill. 1986). It is

not disputed here that the defendants:

(1) Approximately three weeks before the involuntary
bankruptcy petitions were fil ed, defendants transferred
titletotheir O Fallon residenceto a corporation owned by
t heir daughter and son-in-law for no consideration.

(2) Approximtely 12 days before the bankruptcy petitions
were filed, titletothe O Fall on resi dence was returned to
def endant .

(3) Approximately ei ght days bef ore t he bankrupt cy petitions
were filed, the def endants encunbered the O Fal | on resi dence
by increasing to $210,000 an existing nortgage of
approxi mat el y $52, 000, to obtai n funds for the purchase of
a $380, 000 Kansas resi dence.

(4) Six days before the bankruptcy petitions were fil ed,
def endant s assi gned for security their only substanti al
unencunbered asset, the Kimnote, to a Kansas bank as
collateral for a $200, 000 | oan to purchase the $380, 000
Kansas resi dence;

(5) Approxi mately five days before t he bankruptcy petitions
were filed, defendants renoved t heir personal property to
the State of Kansas.



Thus, theonly issueleft for determnationis whether the debtors
had, at thetime of thetransfer or renoval, intent to hinder, delay or
defraud creditors.

Whet her a debt or possessed therequisiteintent to hinder, del ay
or defraud acreditor at thetinme of transfer is a question of fact.

Inthe Matter of Reed, 700 F. 2d 981 (5th Cir. 1983). Plaintiff nust

prove actual intent, as opposed to constructive intent, whichrequires

t hat t he debt or hi nsel f possess a cul pabl e purpose. Lovell v. M xon,

719 F. 2d 1373 (8th Cir. 1983); Inthe Matter of Reed, 700 F. 2d 986 (5t h
Cir. 1983). However, it is well establishedthat plaintiff neednot
prove that creditors were actual | y def rauded, hi ndered or del ayed.
Actual injury to creditors is not an el enent of cause of action

obj ecting to discharge. In Re Adeeb, 787 F.2d 1339, 1343 (9th Cir

1986); Farnmers Co- Operative Associationv. Strunk, 671 F. 2d 391 (10th

Cir. 1982).

Inthis case, if defendants had been successful inthe transfer
of their assets, Kansas exenmption | aw woul d have applied and t he
def endant s woul d have energed fromt he bankruptcy owning all of their
personal property, worth approxi mately $23, 000, as wel| as a conpl etely
unencunbered residence worth approxi mtely $380, 000.

Thi s Court previously deci ded that Kansas exenption | awdi d not
appl y because def endants did not reside inthat state at | east 180 days
prior tothe filing of the bankruptcy petitions. Only the filing of
the i nvoluntary petition preventedthe 180 days fromrunni ng. Had
pl aintiffs accepted def endants' proposal for a gradual |iquidation of

assets, it is possiblethat sufficient time could have el apsed prior to
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the filing of involuntary petitions to permt defendants to avail
t hensel ves of the Kansas exenptionlaw. Adebtor's actual intent to
hi nder or delay acreditor, evenif not fraudulent, is sufficient for

a denial of discharge. |In Re Mdiris, 51 B.R 462 (E.D. Tenn. 1985).

Further, had plaintiffs delayed in filing the involuntary
bankruptcy petitions, defendants m ght have resi ded inthe State of
Kansas | ong enough f or Kansas exenptionlawto apply. This then would
have been a case of conversion of non-exenpt assets to exenpt assets.
The Bankruptcy Act of 1898 and t he Bankr upt cy Code of 1978 adopt t he
positionthat the conversion of non-exenpt property to exenpt property,
wi t hout nore, will not deprive the debtor of the exenptionto which he
woul d ot herwi se be entitled. "The result whichwouldobtainif debtors
wer e not all owed to convert property into all owabl e exenpt property
woul d be extrenely harsh especially inthose jurisdictions wherethe
exenption allowanceis mnimal." | nRe Reed, 700 F. d 986, 990 (5th
Cir. 1983). However, the court went on to state:

"The | egi sl ative history of the exenpti on Section
does not nean t hat conversion is never fraudul ent
astocreditors, but sinply that, as under prior
| aw, mere conversion is not to be considered
f raudul ent unl ess ot her evi dence proves act ual
intent to defraud creditors. VWhile pre-
bankr upt cy conver si on of non-exenpt into exenpt
is frequently notivated by the intent to put
t hose asset s beyond t he reach of creditors, which
is, after all, the function of an exenption,
evi dence of actual intent to defraud creditorsis
requi red to support afindingsufficient todeny
a discharge. For exanple, evidence that the
debt or, on the eve of bankruptcy, borrowed noney
t hat was t hen converted into exenpt assets would
sufficeto support afindingof actual intent to
defraud." (enphasis added.)

Reed at 991. See also, InRe Collins, 19 B.R 874 (MD. Fla.




1982). In the case at bar, defendants, on the eve of bankruptcy,
borrowed nore than $150, 000 fromlIllini Federal and $200, 000 from
Citi zens Bank and used t he proceeds to purchase a Kansas resi dence,
whi ch they then claimed as exenpt property.

Because a debtor is unlikely toadmt that heintended to hinder,
del ay or defraud his creditors, afinding of actual intent may be based
on circunstantial evidence or an inference drawn froma course of

conduct. 4 Collier on Bankruptcy, 1727.02 (15th Ed. 1985); Farners Co-

Operative Association v Strunk, 671 F.2d 391, 395 (10th Cir. 1982):

"The extrinsic evidence that nay i ndi cat e act ual
intent to defraud in the conversion of non-exenpt
to exenpt assets includes the follow ng: (1)
that the debtor obtained credit in order to
pur chase exenpt property; (2) that the conversion
occurred after entry of alarge judgnent agai nst
t he debtor; (3) that the debtor had engagedin a
pattern of sharp dealing prior to bankruptcy; (4)
t hat an unusual |y | arge anount of property was
cl ai med as exenpt; and (5) that the conversion
rendered the debtor insolvent."

4 Collier on Bankruptcy, 1727.02.

The evidence inthis case shows: (1) That the def endants entered
i nto an unusual course of conduct after a collection suit had been
fil ed agai nst themby Bank of Bell eville on Cct ober 18, 1984 and ot her
creditors began di scussing t he repaynent of al arge anount of noney
owed by defendants. (2) That the defendants exhi bited an unusual
urgency of finding and purchasing a houseinastatewithanunlimted
honest ead exenpti on. Defendants found a house after searching for only
a fewweeks and cl osed on t he property one week | ater. Defendant, C
Ri tchey Sm | ey, had not visitedthe residence prior tonovingin. (3)

| nst ead of usi ng t he Kansas resi dence as col |l ateral for its purchase,
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def endant s pl edged t hei r only unencunber ed asset, so that their new
homest ead, in additionto beinganunlimtedexenption, would be free
and cl ear of |liens. (4) Defendants obtainedcredit fromlllini Federal
i norder to purchase an exenpt asset. (5) Defendants failedto divul ge
tocreditors that they had further encunbered their O Fal |l on resi dence
by pl aci ng a second nort gage on sai d honme, their failureto divul ge
t hat they had assigned the Kimnote to Citizens Bank, defendants’
failure todivul gethat they has purchased a Kansas resi dence and were
in the process of noving their personal property to another
jurisdiction, all of which took place after the first neeting of
creditors on October 31, 1984 and before the second neeting of
creditors on Novenber 16, 1984. (6) The defendants representedto
creditors Novenber 16, 1984 that they woul d | i ke to conti nue owni ng
their honme, wheninreality they had al ready bought a new hore and wer e
pl anning to nove all of their personal property out of the
jurisdiction.

Whi | e t he burden of persuasionrests at all times onthe creditor
objectingto discharge, it is axiomatic that the debtor cannot prevail
if hefailsto offer credible evidence after the creditor nmakes a prima
faci e case. The creditor's burden of persuasi on does not obvi ate the
necessity that the debt or provide a sati sfactory explanation for his

action. Cf. Shapiro & Ornish, 37 F. 2d 403 (N. D. Tex. 1929), aff'd 37

F.2d 407 (5th Cir 1930) (debtors offered vague explanations
unconvi ncing to bankruptcy referee or review ng courts).
"The word 'satisfactorily[,]'...my nean

reasonabl e, or it may nean that the court, after
havi ng heard t he excuse, the expl anati on, has
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t hat mental attitude which finds contentnent in
sayi ng that he believes the explanation - he
bel i eves what t he bankrupts says with reference
to the disappearance or shortage. He is
sati sfi ed. He no | onger wonders. He is
contented."” 37 F.2d at 406.

Here, the Court is unable to conclude the defendant has
satisfactorily explainedthe transfer of assets. As the Court has
previously concluded, the testinony of C. Ritchey Smley |acks
credibility. The record clearly shows that the actions of the
def endant, C. Ritchey Sm |l ey, were not guided by the altruistic
notivati ons he espoused fromthe witness stand but rather were
notivated by the i ntent to conceal assets fromhis creditors. This
clearly violates 11 U. S. C. 8727 and t heref ore di schar ge nust be deni ed
as to the defendant, C. Ritchey Sm | ey.

Because t he renmedy of denying dischargeis adrastic one, the
vi ol ati on nmust be clear. The Court finds no suchclear violationasto
the defendant, Marie W Sniley, |argely because of her |ack of
know edge of t he busi ness affairs of her and her husband. Therefore,
plaintiffs' prayer for relief will be denied as to the defendant, Marie
W Sniley.

The Court finds for the plaintiffs and agai nst t he def endant, C
Ritchey Sm | ey, and for the defendant, Marie W Snmi | ey, and agai nst t he

plaintiffs onplaintiffs' conplaint. D scharge as tothe defendant, C

Ritchey Smiley, is denied.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE
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ENTERED

March 17,

1987
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